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ELLEN K. SOLENDER*

New Zealand's No-Fault Accident
Compensation Scheme Has Some
Unintended Consequences: A Caution
to U.S. Reformers
I. Background
Consider two hypothetical situations, one in New Zealand, one in the United
States.
A. NEW ZEALAND

Ian, a New Zealand citizen, is involved in an accident in New Zealand that
seriously injures his leg. Because Ian is injured by accident, he receives the best
medical and rehabilitative care New Zealand offers, regardless of his status or his
fault. Nevertheless, he remains in pain and his injured leg is permanently shorter
than the other. If Ian's injury is job-related he automatically receives 80 percent
of his weekly wage for as long as he is unable to work. Since he is somewhat
disabled and may not be able to return to the same well-paid job he had before
the accident, he will receive disability payments until he retires. If Ian is injured
in an accident that is not work-related, he receives the same benefits, except that
he has to wait a week before he is entitled to any wage replacement.
If Ida, a New Zealand housewife, is injured, she will receive the same medical
benefits as Ian. However, since Ida is not working for wages, she will not be
entitled to any earnings-related compensation. If she is at least 10 percent disabled,
however, she will receive an "independence allowance."
Lawyers play only a small part in obtaining compensation for injury victims
such as Ian and Ida. In any alleged accident situation, it is the doctor who decides
if it was an injury by accident and if the injured person is entitled to benefits.
*A.B., Oberlin College; J.D., Southern Methodist University. Professor of Law, Southern Methodist University.
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Doctors and employers fill out the initial forms. The injury victims themselves
fill out subsequent forms requesting compensation from the offices of the Accident
Compensation Corporation (ACC). If, however, the recipients are dissatisfied
with their disability compensation, they may need professional help. Then, lawyers may prove useful in helping those injured explain their situation to the system,
and any lawyers involved are entitled to compensation for their time.
Lawyers who work with accident victims earn their livings on volume. They
cannot earn a big fee on any one case; but if they process a sufficient number
efficiently, they can have a reasonable and steady income. The results under this
system are not a gamble, there is no big payoff. The victims are cared for and
compensated, but neither they nor the lawyers involved can hope for a windfall.

B.

THE UNITED STATES

Joe, an American, is in an accident and receives injuries similar to Ian's in
New Zealand. Despite several operations and extensive physical therapy, Joe too
suffers from continuing pain and has a permanently crippled leg. This outcome
reduces Joe's enjoyment of life and probably limits his future earning capacity.
Joe's compensation and future prospects depend only partially on the extent of
his injuries and the cause of the accident. His compensation may be limited by
his own personal insurance, age, and social status, as well as that of the potential
defendant who might have been a cause of the injury. If the accident is workrelated, he may be covered by Workers Compensation. If it is not work-related
and he is somewhat at fault, then his compensation, in most states, will be reduced
by his degree of fault. Thus even the geographic location of the accident is a
variable in predicting Joe's compensation.
By far the biggest variable will be whether Joe can successfully enter the torts
system. He will need a good personal injury lawyer. That lawyer will not take the
case unless Joe is an attractive plaintiff and the defendant is either a well-insured
individual or a financially sound corporation. Of course, not every tort case yields
a large return, but the amount of compensation Joe receives must at least cover
the cost of litigation.
In the best scenario, Joe must be a high wage earner who because of the accident
has suffered a large loss of earning potential, or if he has a desk job, has suffered
a loss of enjoyment of life, such as weekend golf or tennis. In addition, his
recovery will be increased by the amount of pain and suffering he has experienced
in the past and will experience in the future. It would be best if Joe was not a cause
of the accident and if the defendant is wealthy. An indigent defendant cannot pay
compensation for injuries. In addition, Joe must be capable of surviving for some
years without receiving any compensation from the defendant. The tort system
works slowly, and economic exigency should not force Joe to settle prematurely.
If a similar accident happens to Joe's female counterpart, Josephine, she is
subject to the same vagaries of chance as Joe. Josephine may, however, be a
VOL. 27, NO. 1

ACCIDENT COMPENSATION IN NEW ZEALAND

93

housewife, and in that case she cannot recover lost earnings. Housework is not
compensated work. Josephine can do it even with a limp, so she suffers no
economic loss. If Josephine has a creative lawyer, she still has the possibility of
substantial compensation for pain and suffering and for loss of enjoyment of
activities such as gardening and walks with her children, pastimes that are more
difficult since her injury. In addition, she might receive compensation for embarrassment, humiliation, and reduced personal worth. According to today's popular
culture, women need to look attractive. If Josephine is unmarried, her limp might
cost her marriage opportunities. Her looks, which can be considered as having
commercial value, have been downgraded, and for this she should be compensated.
American lawyers who represent Joe or Josephine generally do so in exchange
for contingency fees. When the recovery of damages is in the millions, lawyers
prosper. If it is merely in the hundreds of thousands, lawyers can make expenses
and have some profit. If, however, the lawyer takes a case that results in a low
recovery, the lawyer may barely make expenses. When a case is lost, the lawyer
loses along with the client. Thus the sensible personal injury lawyer will not take
a case when the potential defendant is uninsured, bankrupt, or simply poor.
A successful lawyer must be adept at predicting results and evaluating cases.'
Nevertheless, even with the best of plaintiffs and lawyers no case is a certainty.
Juries always have the last word and they may see things differently from the
plaintiffs.
It should not be forgotten that the defendant in a personal injury case must also
obtain counsel. Accident insurance companies have large staffs and semipermanent outside law firms whose sole purpose is the defending of lawsuits
for injuries caused by insureds. Sometimes an individual or company that is
self-insured is sued. The lawyers in that situation may be well paid along the way,
but on occasion the money runs out, and even if the defendant wins, enough
money may not be available to compensate the defense lawyer. So even from the
defense point of view, the results in accident compensation cases are not completely certain.
C.

THE COMPARISON

The New Zealand scenarios are a result of the abolition of the personal injury
cause of action and the substitution of a complete no-fault accident compensation
system. The change was accomplished by an act of the New Zealand Parliament
with little or no organized opposition. 2 Most American lawyers wonder how this
could have happened and what effect the change has had on the practice of law.

1. For a discussion of how to evaluate a personal injury case, see Abraham Fuchsberg, Ten
Commandments for Successful Evaluation and Settlement, TRIAL, Aug. 1991, at 16, 18-20.
2. GEOFFREY W.R. PALMER, COMPENSATION FOR INCAPACITY 115-30 (1979).
SPRING 1993
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Specifically, what has happened to the leading personal injury lawyers now that
they can no longer practice their specialty?
To answer this question, as well as the more general question of how the system
is faring, the author spent nearly three months in New Zealand in the fall of 1989,
returning for a follow-up visit in the spring of 1990. The purpose of the study was
to determine how the introduction of a no-fault system of accident compensation
affected the practice of law and what might be the effect on the American legal
profession if such a system were introduced. The study was conducted by means
of open-ended interviews with practicing lawyers, most of them barristers who
were in practice at the time of the introduction of the new system. These interviews, in addition to revealing income and practice changes as a result of the new
system, uncovered a number of serious concerns with the system.
Following this introduction, this article has six additional sections. Section II
describes the philosophical principles that are the basis for the New Zealand
Accident Compensation Scheme and contrasts them with the American tort system. Section III is devoted to the functioning of the scheme. Section IV describes
the research methodology. Section V, which is the heart of the article, sets out the
combined answers of the New Zealanders interviewed. Section VI is a synthesis of
the negatives and positives discovered through the interviews and a consideration
of them in connection with the adoption of an American scheme of no-fault
accident compensation. Section VII is the conclusion.
II. Philosophy
A.

BACKGROUND TO THE ACCIDENT COMPENSATION SCHEME

New Zealand is a small and isolated country with a population of approximately
three and a half million people who reside on two rather long narrow islands. Its
nearest neighbor is Australia, more than three hours away by air. It is a common
law country with no written constitution. While it has a parliamentary system of
government similar to Great Britain, it has a unicameral legislature; therefore,
if a sufficient majority is in favor of a piece of legislation, the legislature can enact
it rather quickly. 3 The country has political subdivisions such as counties and
cities, but no states. The law is uniform throughout the two islands.
New Zealand has had a system of state-supported medical care since the enactment of the Social Security Act of 1938. 4 A number of free public hospitals are
strategically placed throughout the country, and a portion of any medical bill is

3. GEOFFREY W.R. PALMER, UNBRIDLED POWER, AN INTERPRETATION OF NEW ZEALAND'S

CONSTITUTION AND GOVERNMENT 8, 11-12, 139-45 (2d ed. 1987).
4. R.S.N.Z. Social Security Act 1938.
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state funded. Physicians may, and do, charge more than the portion funded by
the state.
In 1966, a Royal Commission of Inquiry was given the task of examining the
existing workers compensation scheme and making a recommendation for its
improvement. 6 The Commission was headed by Sir Owen Woodhouse, and,
according to one commentator, without him the reform of tort law in New Zealand
would not have been as complete. 7 Instead of limiting the suggested reform to
workers compensation, the Royal Commission in 1967 reported in favor of a
comprehensive no-fault scheme to cover everyone in the country, twenty-four
hours a day, for all personal injuries by accident. After some political maneuvering, the basic accident compensation scheme was enacted' and took effect in 1974.
It was amended in 1982, 9 and that is the form of the Act that was in force during
the study that is the subject of this article.' 0
The most striking feature of the political activities in connection with the
enactment of this unique scheme was the spirit of cooperation that prevailed
throughout the discussions. Neither the lawyers nor the insurance interests
mounted a concerted attack on the idea. " This may be because the report of the
Royal Commission (the Woodhouse Report) was mainly concerned with principle
and contained little detail. 12 It may also be because New Zealand in the 1960s had
not experienced the tort explosion that occurred in the 1970s and 1980s in the
United States. The practice of torts was quite pedestrian, and fees were small. As
such, in the personal injury area of practice, lawyers had little of economic
consequence to protect. 13 Whatever the reason, the presumption of the Woodhouse
Report was that the tort system of compensation was uncertain and often irrational
and therefore the tort action for personal injury damages should be abolished and
replaced by a system of definite and certain compensation related to earnings.

5. For an adult, the general medical services benefit is $4 per visit, but adult patients actually
pay additional fees up to $30 per visit. Margaret A. McGregor Vennell, MedicalInjury Compensation
Under the New Zealand Accident Compensation Scheme: An Assessment Comparedwith the Swedish
Medical Compensation Scheme (paper presented at International Conference on Health Law and
Ethics, London 1989).
6. PALMER, supra note 2, at 68-69.
7. Id. at 60-62.
8. N.Z. Accident Compensation Act 1972.
9. N.Z. Stat. Accident Compensation Act 1982 [hereinafter 1982 Act].
10. After this article was researched and written, the 1982 Act was further amended by the N.Z.
Stat. Accident Rehabilitation and Compensation Insurance Act 1992, which went into effect on July
1, 1992 [hereinafter 1992 Act]. So as not to be misleading, the personal scenarios of the hypothetical
New Zealanders Ian and Ida reflect the 1992 Act. The comments of those interviewed and this author's
analysis and conclusions, while based on the 1982 Act, relate equally to the 1992 version.
It. PALMER, supra note 2, at 115-28.
12. Id. at 73.
13. Id. at 123.
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PHILOSOPHICAL PRINCIPLES

The 1967 Woodhouse Report stated that its recommendations were based on
two fundamental principles: first, being that a satisfactory system of injury insurance must be organized on the basis of community responsibility; second, every
citizen who is injured must be included, and equal losses must be given equal
treatment.' 4 The recommendations did not include determining responsibility for
harm since the system was intended to provide for compensation regardless of
fault. The focus was on compensation only; other tort goals such as deterrence
were not a central part of the scheme.
The two principles were then further broadened into five controlling principles.
The first was community responsibility. This principle is based on the idea that
the community benefits from productive work. Therefore, since accidents are
inevitable, but unexpected, victims should not have to bear the cost alone. Funds
for compensation should come from the community. Specifically, levies on employers and on drivers and owners of automobiles should provide the funds, with
any shortfall to be covered out of the country's general revenues.15
The second principle was that of comprehensive entitlement. Since accidents
can happen anywhere to anyone at anytime, it is only just that victims of accidents
be compensated regardless of the particular cause. Third, victims should not
remain victims for longer than necessary and so should be physically rehabilitated
as quickly and to the maximum extent possible. Fourth, the compensation should
be real; the payments should not be at a subsistence level, but should provide for
continuity of the victims' normal income. Finally, there must be administrative
efficiency; both the collection of funds and the distribution of funds should be
done swiftly, with minimum transaction costs. 6
These principles are in stark contrast to those that govern the U.S. personal
injury tort system. The U.S. system is based on the concept of individual responsibility. If our hypothetical American, Joe, is unable to prove that someone else
caused his injury, he must bear the total cost of his misfortune. This reasoning
is considered fair because Joe, as the cause of his own problem, should not expect
that someone else will bear the costs. The principle of individual responsibility
is so central to the system, that degree of fault and amount of compensation must
be proven for each accident. This micromanagement of accident compensation
increases transaction costs and makes for inefficiency and uncertainty. 7
The rationalization for individual responsibility is that it does more than deter-

14. ACCIDENT COMPENSATION
15. Id. at 12-13.

CORPORATION, UNINTENTIONAL INJURY 8

(1987).

16. Id.

17. See, e.g., Report accompanying S. 1381, Standards for No-Fault Motor Vehicle Accident
Benefits Act, which contains figures indicating that consumers receive back in compensation only
forty-four cents for each dollar paid in premiums, the remaining fifty-six cents going for transaction

costs. S. 1381, 95th Cong., 2d Sess. (1978).
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mine who is compensated. It deters wrongful behavior. Joe drives more carefully,
repairs his home, and leads an exemplary life because he knows that if he, through
his own fault causes an injury to himself or another, he will have to pay. As
another example, manufacturers, in order to avoid lawsuits, will make their
products safer. In addition, when injury is unavoidable, the manufacturer will
factor the cost of compensation into the cost of the product. Thus, the United
States is thought to be a safer place because of individual responsibility."s
In summary, the New Zealand system is based on community responsibility
for accidents, with the focus on actual compensation of the victims. The American
system is based on individual responsibility for accidents and compensation, with
the focus on deterrence of wrongful behavior.
II. The Functioning of the Accident
Compensation Scheme
Most fundamental to accident compensation is the definition of "personal injury
by accident." The Woodhouse Report did not define the term exactly but said:
"The general basis for protection should be bodily injury by accident which is
undesigned and unexpected as far as the person injured is concerned, but to the
exclusion of incapacities resulting from sickness or disease." 19 The 1982 Act, in
effect through June 1992, was not much more specific.
The Woodhouse Report contemplated a pure no-fault scheme and that is what
was enacted. Once a personal injury by accident is identified, compensation is
mandated under the Act, and a cause of action in tort is barred. For example, in
the case of an ordinary negligent automobile collision, both drivers are fully

18. The effect of insurance on the concept of individual responsibility has been purposely omitted,
since it is the basic concept of individual responsibility that is at issue, not what actually happens.
19. UNINTENTIONAL INJURY, supra note 14, at 14.
20. "Personal injury by accident"(a) Includes(i) The physical and mental consequences of any such injury or of the accident:
(ii) Medical, surgical, dental, or first aid misadventure:
(iii) Incapacity resulting from an occupational disease or industrial deafness...
(iv) Actual bodily harm (including pregnancy and mental or nervous shock) arising by any act
or omission of any other person. . . irrespective of whether or not any person is charged
with the offence and notwithstanding that the offender was legally incapable of forming
a criminal intent
(b) Except as provided in the last preceding paragraph, does not include(i) Damage to the body or mind caused by a cardiovascular or cerebrovascular episode unless
the episode is the result of effort, strain or stress that is abnormal, excessive, or unusual
for the person suffering it, and the effort, strain or stress arises out of and in the course
of the employment of that person:
(ii) Damage to the body or mind caused exclusively by disease, infection of the aging process.
1982 Act, supra note 9, § 2.
SPRING 1993
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compensated, to the extent provided by the Act, regardless of their degree of
culpability, and neither can sue the other.21
When Ian is badly injured in an accident arising out of and in the course of
employment, Ian goes to the hospital and is cared for without discussions about
insurance or payment. During the first week that Ian is unable to work, the
employer pays, as compensation, 80 percent of Ian's weekly pay. 22 If Ian continues to be disabled, the employer advises the ACC of the amount Ian earns, and
the ACC then pays Ian 80 percent of his weekly wage for as long as is necessary.23
If Ian is injured on a weekend or at night while engaged in a nonwork-related
activity, the Act does not require the employer to pay for the first week of Ian's
lost earnings. The ACC commences payment at the beginning of the second week.
Ian therefore
receives no earnings-related compensation for the first week after
24
the injury.
If the original injury is exacerbated or prolonged because of an error in the
medical care Ian receives, the incident is considered a medical misadventure and
is covered by the Act. 25 A medical misadventure is not considered a separate
event, but is included when computing the total compensation Ian will receive.
Ian's compensation thus would reflect any increase in the number of days off
work attributable to the misadventure.
Nonearners, such as Ida, are entitled to the same benefits as earners. Since the
payments are earnings-related, however, Ida will have to show that she has lost27
earning potential 26 or that, if she is a housewife, she had to pay for a replacement.
If Ida can prove either of these detriments, then she is entitled to earnings-related
payments. Otherwise, all Ida will receive as compensation is payment of her

21. At the time the Accident Compensation Scheme was under consideration, the trade unions
were concerned that by giving up any right to sue for personal injury they were conceding too much.
PALMER, supra note 2, at 128-29. The unions, therefore, insisted that as part of what they termed
"the social compact," there be meaningful compensation as well as some provision for payment for
pain and suffering and for the psychological pain of being incapacitated. Id. at 89, 128-29, 223.
(Lump sum payments for pain and suffering, etc., which had been part of the 1974 and 1982 Acts,
have been omitted from the 1992 Act, but meaningful compensation continues.) The social compact
concept was reiterated in numerous interviews. But see LAW COMMISSION REPORT No. 4, PERSONAL
INJURY AND RECOVERY, at x (1988) ("Its [the Scheme's] benefits are provided as of right without
reference to cause and regardless of risk. It is simply one component of the general social welfare
provisions of the country.").
22. 1982 Act, supra note 9, § 57(1).
23. Id. § 59.
24. Id.
25. 1982 Act, supra note 9, § 2; see supra note 20. For a comparative discussion of the problems
of medical malpractice in the United States versus medical misadventure in New Zealand, see Walter
Gellhorn, Medical Malpractice Litigation (U.S.)-Medical Mishap Compensation (N.Z.), 73 CORNELL L. REV. 170 (1988).
26. 1982 Act, supra note 9, § 63(1). However, this provision applies only to students or to
homeowners under eighteen.
27. Id. § 80(2)(a).
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medical bills and, depending28 on her type of injury and extent of disability, an
"independence allowance."
The ACC 29 encourages injured persons to make their applications for compensation without professional help. Of course, licensed medical practitioners must
fill out some of the forms. Once these are in hand, however, Ida or Ian, with the
help of an ACC employee at an ACC office, should be capable of filing the
necessary forms. The ACC's goal is to process all earnings-related claims within
six days of receipt, and it asserts that it has met that goal.3 ° Since the claims for
reimbursement for medical services are made by the medical profession, the
individual who has no need for earnings-related compensation has no contact at
all with the ACC and no forms to file.31
Claimants who are not satisfied with the original award can appeal. In requesting changes in the amounts or duration of awards, appellants can present
facts that they did not have or did not understand at the time they originally filed
for compensation. Some appeals are successful without legal help, but about half
of all appellants have representation of some kind. 32
IV. The Research Project
A. PURPOSE AND QUESTIONS

Several books have been written about the New Zealand Accident Compensation Scheme, covering its inception, 3 its workings, 34 and criticisms.35 Numerous
law review articles also have addressed aspects of the scheme.36 But no one
appears to have interviewed the practitioners themselves.
28. This "independence allowance" was introduced by section 54 of the 1992 Act, supra note
10. The Act provides for payments up to a maximum, for a 100 percent disability, of $40 per week.
29. Throughout this article most references to the ACC apply equally to the Rehabilitation and
Compensation Insurance Corporation (RCIC). Section 155 of the 1992 Act, supra note 10, provides
that the RCIC be the same body corporate as the ACC.
30. Accident Compensation Committee (ACC) Annual Report 47 (1989).
31. 1982 Act, supra note 9, § 75(5).
32. This information is based on interviews with ACC legal counsel and an Accident Compensation Appeal Authority Judge.
33. The best known and most complete work on the subject is PALMER, supra note 2.
34. DONALD A. RENNIE, THE NEW ZEALAND ACCIDENT COMPENSATION SCHEME, COMPENSATION FOR PERSONAL INJURY IN SWEDEN AND OTHER COUNTRIES (Carl Oldertz & Eva Tidefelt eds.,
1988); TERENCE GEORGE ISON, ACCIDENT COMPENSATION, A COMMENTARY ON THE NEW ZEALAND
SCHEME (1980).
35. STEPHAN D. SUGARMAN, DOING AWAY WITH PERSONAL INJURY LAW (1989); Lewis N. Klar,
New Zealand's Accident CompensationScheme: A Tort Lawyer's Perspective, 33 U. TORONTO L.J.

80 (1983).
36. Richard S. Miller, The FutureofNew Zealand'sAccident CompensationScheme, 11 U. HAW.
L. REV. 1 (1989); Craig Brown, New Zealand Tort Law, 73 CAL. L. REV. 976 (1985); James A.
Henderson, The New Zealand Accident Compensation Reform, 48 U. CHI. L. REV. 781 (1981)
(reviewing GEOFFREY PALMER, COMPENSATION FOR INCAPACITY (1979)); Geoffrey W.R. Palmer &
Edward J. Lemons, Toward the Disappearanceof Tort Law-New Zealand's New Compensation
Plan, 1972 U. ILL. L.F. 693.
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Of most obvious interest to the legal profession in countries other than New
Zealand is the scheme's impact on the income of lawyers. Accordingly, the
interviews were directed primarily towards lawyers who were in practice at the
time the original Accident Compensation Act was implemented. The list of those
interviewed did, however, include a number of younger lawyers who work with
the ACC.
The length of the interviews varied from thirty minutes to two hours, depending
on the location and the time available to the interviewee. The interviewer (this
author) did not use a set questionnaire. In general, the interviews consisted of
open-ended questions directed towards certain subjects, but did not necessarily
cover every subject that was of interest to the interviewer. Nevertheless, the
interview always included a question relating to changes in income and practice.
In this connection the interviewees were also asked if they still enjoyed the practice
of law, and if they would want their children to enter the profession.
Since many tort scholars believe that one of the more important functions of
the tort system is its deterrence of unsafe practices, the interviews focused closely
on this issue.37 Coverage consisted of specific questions relating to safety in
connection with automobiles, construction, landowners, consumer products, and
medical treatment. Tort scholars also believe that the tort system promotes individual responsibility and protects individual rights. Interviewees were asked if this
concept was necessarily at odds with the Accident Compensation Scheme, and if
so, did it matter?
The interviews were not taped. The interviewer took extensive notes and as
soon as possible transcribed them into readable form. Furthermore, all persons
interviewed were assured that they would not be quoted directly and would in no
way be identified in anything published in connection with this research.38
B.

THE SAMPLE

The Accident Compensation Scheme came into being in 1974. The integrity of
the research therefore required interviews with lawyers who had been in practice
before and after its enactment. Requests to the District Law Societies of Auckland,
Wellington, and Christchurch 39 for the names of lawyers who had been in practice
prior to 1974, and if possible prior to 1970, provided introductions to a number
of lawyers. In addition, at each interview the interviewer asked for the names of
other lawyers who had been in practice for a long time or who had specialized

37. See SUGARMAN, supra note 35, at 3-34; Gunmo CALABRESI, THE COSTS OF ACCIDENTS (1970);
TERENCE GEORGE ISON, THE FoRENSic LOTTERY 80-97 (1967); Richard A. Posner, A Theory of
Negligence, 1 J. LEGAL STUD. 29 (1972). But see Daniel W. Shuman, The Psychology of Deterrence
in Tort Law (unpublished manuscript on file).
38. The interviewees' names, status, and correspondence, as well as the notes of the interviews,
are on file at Southern Methodist University.
39. These are the three largest cities in New Zealand.
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in personal injury litigation prior to the enactment of the Accident Compensation
Act. The interviewer also sought the names of attorneys currently practicing in
connection with the ACC.
In all, the interviewer discussed the ACC with about sixty lawyers in New
Zealand, and had long formal interviews with approximately forty-five of them.
More than thirty of the lawyers had practiced law for more than ten years and
eleven of them had practiced for more than twenty-five years .0 Only seven had
practiced for fewer than ten years, and one had been in practice for three years.
Two people were nonlawyers.
Most of the interviewees were men. Of those who agreed to formal interviews,
only two were women. Of the 58 lawyers included in the sample, 6 were women.
This imbalance was to be expected, since in 1971 only 47 women lawyers practiced in New Zealand compared to 2,613 men. By 1976 the number of women
had increased to 145, but the number of men had increased to 3,380. By 1981,
the numbers were 348 women and 3,693 men. 4'
The study attempted to cover a cross section of those in the profession who had
specialized in personal injury law. The interviewer met with lawyers in large
firms and small firms, and with barristers in solo practice.42 Government lawyers,
judges, and union officials were included in the survey, as were members of the
Law Commission and administrators of the ACC.
V. Interviews
A.

THE PRACTICE OF LAW BEFORE AND AFTER

1974

All of the lawyers who had been in practice prior to 1974 pointed out that the
long winding down time 43 made the transition easier. In addition, the profession
had long advance notice of the change to no-fault since it had been under serious
40. This may not seem like a large sample. However, in the early 1970s in Wellington, for

example, only about thirty barristers appear to have practiced personal injury law on a regular basis.
Seven of these barristers, two of whom had retired, were located and consented to be interviewed.
41. Georgina Murray, New Zealand Lawyers: From Colonial GPs to the Servants of Capital, in
1 LAWYERS IN SOCIETY: THE COMMON LAW WORLD 318, 357 (Richard Abel & Phillip Lewis eds.,
1988). In 1987, however, the Auckland District Law Society had 387 female members. AUCKLAND
DISTRICT LAW SOCIETY, WOMEN IN THE LEGAL PROFESSION 6 (1989).

42. New Zealand has a fused system for its bar. A lawyer can choose to be either a solicitor, or
a barrister, or both. What is required is a "practising certificate." In large law firms the members
of the litigation department are generally barristers, while most of the remaining members of the firm
are solicitors. In small law firms, some partners are barristers, but generally at least one partner is

a solicitor and in charge of the conveyancing work of the firm. A New Zealand Law Society Survey,
sponsored by the United Building Society, reported that the majority of fee-earning time for law firms
was devoted to domestic and commercial conveyancing, corporate law, and taxation. NEW ZEALAND
LAW SOCIETY, POLLS OF THE PROFESSION AND PUBLIC-SUMMARY 17 (1987).

43. The "winding down time" was the time it took to finish processing the personal injury tort
cases that had been filed prior to the effective date of the Accident Compensation Statute. Two different
law firms told me that they had pre-1974 cases in their files that had not been finally settled because

they concerned juveniles.
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public discussion beginning in 1967. 44 Law firms with some personal injury
practice continued to process cases after 1974, and continued hiring new lawyers
through 1973 to handle those cases.
Most of the lawyers said that there was no shortage of work after 1974 because
it just seemed to "pour in." No one claimed to have spent time planning for
changes in their practice. Neither had they purposefully solicited new business.
They did point out that at the same time as the enactment of the no-fault scheme
a number of other changes in the law and the economy occurred that increased
the need for lawyers. 45
If personal injury work was handled by a litigation division of a law firm, such
work generally generated, at a maximum, only about half of all the work of that
division. Since the nonlitigation divisions of law firms normally brought in more
than half of all the income of the firm, the slow loss of personal injury income
would not have had a noticeable effect on the firm's bottom line. Many firms
were able to compensate for the loss in litigation activity through attrition. Subsequently, new work created by statutory and business changes made new hiring
imperative and the law firms were back to, or even ahead of, where they started.46
There were, however, references to some prominent personal injury lawyers
who either did not want, or were not able, to make the transition. At least three
very successful plaintiffs' lawyers reportedly moved to Australia and now practice
personal injury law there. A plaintiffs' attorney who had been highly successful
was described as having lost status and importance, although he continued to
practice and remained financially solvent until his death. There was also the
suggestion that a number of successful defense attorneys who saw what was
happening to their practice decided to become judges and are now on the bench.47
A number of lawyers expressed regret about the change in their practice. Unless
they practice criminal or libel law, they are unlikely to be involved in jury trials
and they indicated that they really liked working with juries. They had a kind of
nostalgia for the good old days when they would all meet down at the courthouse.48
The work for insurance defense lawyers has continued in the property area,
since the no-fault scheme applies only to personal injuries. People still carry
44. ROYAL COMMISSION OF INQUIRY, COMPENSATION FOR PERSONAL INJURY IN NEW ZEALAND
(1967).
45. There were changes in family law, administrative procedures, corporate and banking law,
as well as increases in corporate and banking activity, and town planning (zoning).
46. The New Zealand Law Society maintains figures on "practising certificates," meaning
barristers and solicitors who are in current active practice. In 1972, 2,920 certificates were issued.
In 1989, 5,704 were issued.
47. While a number of judges had had primarily defense practices, one informant pointed out that
this move to the bench may not have been a simple case of cause and effect, but rather that good trial
lawyers make good judges. The judges interviewed denied the inference that dwindling practices were
the reason for their change of status.
48. It may be that the regret expressed really related to the changes that have occurred. The
number of lawyers in New Zealand went from 2,920 in 1972 to 5,704 in 1989 (supra note 46); thus,
the small clublike atmosphere was gone.
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third-party insurance for property damage in connection with their automobiles,
and have first-party insurance on their houses. Thus litigation continues, but the
amount of money involved is generally more easily quantified. Some insurance
lawyers commented that their income might be much higher today but for the
enactment of the ACC. They believed that the uncertainties connected with personal injury claims promoted higher pay for defense lawyers.
On the other hand, a number of lawyers admitted that they had not found
ordinary personal injury work intellectually stimulating, and that the work they
do now is more challenging. They pointed out that in New Zealand a lawyer must
represent a client with a valid claim regardless of its size, and that the maximum
fee might be 10 percent of a very small sum. Some said they really did not like
the responsibility under the tort system of trying to win for a badly injured client.
They said that when they lost, or did not receive a large enough award, they
would go into a depression that might last for weeks.49 Other plaintiffs' lawyers,
however, were confident that they could get more compensation for their clients
under the tort system than they now get from the ACC.
Some lawyers specialize in ACC claims. They find it possible to process a large
number of claims efficiently, and although each fee is small, the aggregate is
sufficient to be profitable. These lawyers may be paid by the claimants directly,
or if the claimants are union members, by their unions.50 In some circumstances
legal aid will pay for representation. 51 In addition, the ACC does not have sufficient staff to defend all the appeals so it hires outside barristers for this purpose.
The answers then to the questions concerning income might be summarized as,
on average, "no particular change." The answers to the questions about the types
of work being done because of the loss of personal injury work are more varied.
Some lawyers are still practicing personal injury law, but in an administrative
forum. Many are still involved with property insurance on behalf of either plaintiffs or defendants, while most others have left the field altogether and are doing
other kinds of litigation including business, family, and criminal law. As to
enjoyment of their practice, most of the lawyers interviewed said that the advent
of the ACC had not caused any change, and that their children would also find
practicing law enjoyable and profitable. 2
49. These comments are in line with the discussion of the profession in connection with the
enactment of the Accident Compensation Scheme. Craig Brown, New Zealand Lawyers and Social
Policy, 1977 N.Z.L.J. 441.
50. Not all the individuals who process the accident compensation claims are lawyers. Nonlawyers
can also represent claimants at hearings. If the claim is reasonable, even though denied, the claimants
are entitled to costs up to $500. UNINTENTIONAL INJURY, supra note 14, at 63.
51. N.Z. Stat. Legal Aid Act 1969, § 15(l)(c).
52. The only real negativism regarding the future of legal practice appears to stem not from the
ACC, but from the change to large law firms. Those interviewed pointed out that the large law firms
tend to pressure their young associates to work longer hours and be less independent. By contrast,
the former New Zealand approach permitted shorter days and vacations of six or seven months at a
time.
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DETERRENCE OR SAFETY

A broad, opening question as to whether New Zealand was safer now than
before the implementation of the Accident Compensation Scheme usually drew
the response that it was no more or less safe than it had been. Lawyers would say
that New Zealanders were very "laid back" and had never cared particularly
about safety, so nothing much had changed. More focused questions got varied
responses.
1. The Automobile
The interviewees generally agreed that automobile safety had not been affected
by the change to no-fault. They believed that sufficient external forces compelled
drivers to continue to try to drive safely despite not being liable for any injuries
they might cause. They also agreed that the reckless young driver and drivers
who drink and drive would not be deterred by any type of sanction.53
2. The Workplace
Employer safety standards were another matter. Some of those interviewed,
especially those with close relationships with employers, believed that safety
standards had not slipped, because employers cared about the safety of their
workers. They pointed out that it was inefficient to have accidents. It caused lost
work time for a large section of the plant and was bad for morale. On the other
hand, some thought that standards had deteriorated, although most had no specific
factual basis for their opinion. One lawyer did point to the fact that he had had
a large number of deafness claims by employees of a single manufacturer. He
stated that these claims had occurred over a long enough period of time that
something should have been done. In-his view, a lawsuit five or more years ago
would have corrected the situation.
3. Building Construction
Building construction was a source of universal concern. New Zealand had had
an office construction boom and thus everyone questioned had been living in an
environment of torn-up streets and barricaded sidewalks. The newspapers were
full of items about construction accidents, but there are no useful comparative
54
statistics.

53. These conclusions would appear to agree with the findings of Craig Brown, Deterrence in
Tort and No-Fault: The New Zealand Experience, 73 CAL. L. REV. 976, 1002 (1985).
54. See Miller, supra note 36, at 37-42 (citing many newspaper clippings and anecdotal evidence
for the dangers in the construction industry). However, this author also visited Sydney, Australia,
which still has a complete tort system. Certainly safety signs were prominent, but many construction
workers worked without safety helmets or shoes. In addition, a number of times backing vehicles
(without bells or beepers) or swinging booms created a personal risk.
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4. Landowners
The most frequent spontaneously voiced concern was about the demise of
landowners' liability. Several complaints surfaced about the number of unguarded
holes in Auckland, and that the University of Auckland, as one example, was not
as meticulous in correcting hazards as it might be. One interviewee also asserted
that homeowners were less concerned about repairing their walks and steps than
they had been, but again, there are no comparative statistics.
5. Consumer Products
Consumer safety was not an issue with the interviewees. With regard to products liability, their response was that the damage awards in the United States
appeared excessive. When asked about no-fault's effect on the development of
products liability law in New Zealand, they pointed out that since most of the
possible defendant manufacturers were in places such as Japan or the United
States, it had never been easy to bring a suit against them. Consequently, the
procedural difficulties of bringing a suit would have been a barrier even without
the advent of no-fault compensation.55
6. The Medical Profession
The most strident expression of concern addressed the standards of the medical
profession. Many of those interviewed stated that because it is now almost impossible to bring a malpractice claim, the professional standards of individual doctors
have deteriorated.56 One lawyer pointed out that it is to the advantage of a doctor,
when a procedure goes awry, to explain the event as an unexpected happening.
It thus becomes "medical mishap," covered by the ACC.57
Most lawyers felt that the peer review system mandated by the Medical Practitioners Act of 1968 was not adequate.58 Others, while not disagreeing with this
premise, felt that, as in all professions, some members do not act in accordance
with the standards of the profession and are undeterred by the fear of lawsuits.
They pointed to the fact that lawyers are subject to both peer review and malpractice suits, yet still the number of successful malpractice suits against lawyers
seems to be increasing.
Hospitals, however, presented a different picture. The unanimous opinion was
55. One young lawyer did suggest that if he were a large overseas drug company, he would do
all his human experiments in New Zealand. The ACC would cover any physical harm, thus no suits
could be brought--a perfect laboratory."
56. See Margaret A. McGregor Vennell, Medical Compensation Underthe New ZealandAccident
Compensation Scheme: An Assessment Compared with the Swedish Medical Compensation Scheme,
PROFESSIONAL NEGLIGENCE, Sept./Oct. 1989, at 141, 150-53. Gellhorn, supra note 25, at 170. The
barriers to malpractice claims may have been lowered by section 5 of the 1992 Act, supra note 10,
since the definition of "medical misadventure" has been limited and no longer includes, for example,
negligent misdiagnoses or negligent failure to obtain informed consent.
57. See definition of "personal injury by accident," supra note 20.
58. Vennell, supra note 56, at 151.
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that corporate hospital boards, whether public or private, are not sufficiently
accountable and that standards of care are declining. There are public complaints
that untrained doctors are performing procedures above their skill level without
proper supervision. 59 The number of doctors available at any particular time, their
training, and supervision are all under the authority of the hospital boards. 6° The
boards are having difficulty maintaining service because of budget cuts, but the
responsibility for proper standards is theirs, and under the ACC they cannot be
sued in tort when a patient is injured or dies. 6'
7. Corporations
It would appear from the hospital board example and the maintenance of buildings, that when responsibility is exercised from a distance, tort liability may have
a deterrent effect, but no-fault does not. The more attenuated the connection with
an injury to the tortfeasor, the more necessary is some form of liability. Holding
hospital boards or university trustees criminally liable was discussed in the interviews as a possible solution to the problem, but practical and doctrinal difficulties
exist that may be insurmountable.
The practical problem is the one of obtaining proof. Since these would be
criminal cases, the proof would have to withstand strict scrutiny. In addition,
obtaining proof would require inspections and therefore inspectors. An adequate
job would call for a great number of inspectors, which would lead to large
additional costs.62
The doctrinal problems extend to the definitions of the crimes. Any definition
would have to include an intent requirement, which would result in continuing
controversy as to what constitutes intent. In addition, one goal of New Zealand's
no-fault system is to minimize the role of lawyers and the judicial system in
providing compensation and safety. A change from civil liability to criminal
liability would certainly increase the presence of lawyers and might clog the
judicial system more than continuing with civil liability would do.
In summary, remembering the absence of valid before and after statistics, the
perception seems to be that New Zealand is not as safe as it would be had the tort
system continued. This conclusion does not apply to every facet of activity. When
an injury is the result of direct contact between people, those interviewed saw no
change. Where the harm is created by a distant body, then those interviewed

59. E.g., an article in a newspaper concerning a woman who died after administration of an
anaesthetic by a doctor who was in his sixth month of a five-year training period. The doctor in
question had no supervision. NEW ZEALAND HERALD, Oct. 14, 1989, at 12.
60. Jan Corbett, The Young Doctors, METRO [Magazine of Auckland], Apr. 1990, at 60,
61-62, 70.
61. Id. See definition of "personal injury by accident," supra note 20.
62. With enough convictions and fines, the inspection force could possibly pay for itself. As with
quotas for traffic tickets and speed traps, however, this method of financing would not be popular.
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asserted that they saw a significant difference and that tort deterrence would be
useful and perhaps necessary.
C.

INDIVIDUAL RIGHTS AND RESPONSIBILITY

No consensus emerged on the Act's effect on individual rights. Many of the
lawyers interviewed felt that prompt payment outweighed any possible harm from
a violation of an individual's personal integrity. Some went further and asserted
that adequate and prompt payment for personal injuries was the same as protection
of personal integrity, since poverty can generally be equated with the denial of
individual rights.
Some personal affronts do not result in personal injury, and a number of the
lawyers interviewed thought that the ACC had unduly limited claims for redress.
It is not clear, for example, that New Zealand recognizes the right of privacy.63
If it does not, the only recourse would be a claim for emotional harm, which might
be considered a personal injury and thus covered by the ACC. Compensation by
the ACC would bar a claim against the defendant. Nevertheless, if the circumstances are sufficiently outrageous, even in cases covered by the ACC, exemplary
damages are allowed. 4
A recent example involving exemplary damages arose in connection with the
medical profession and informed consent. In Green v. Matheson,65 a case that
involved using women with precancerous cervical cancer symptoms as subjects
for study without their knowledge or consent, the court held that all their harms
were within the meaning of the Act. Therefore, any cause of action was barred
except possibly one for exemplary damages. The court held that trespass to the
person, breach of a fiduciary duty, or negligent misrepresentation, all arose from
a medical misadventure, so no separate cause of action on those issues was
available. 66
In a companion case, Willis v. The Attorney-General,67 the court did hold that
the tort of false imprisonment was outside the scope of the Act and that the
plaintiffs would have a cause of action that could include such things as distress
or humiliation. The court agreed that these were a form of emotional damages
63. Daniel Laster, Breaches of Confidence and of Privacy by Misuse of PersonalInformation,
7 OTAGO L. REV. 31, 56 (1989). Nevertheless, in his discussion on pages 56-59 Laster cites Tucker
v. News Media Ownership Ltd., [1986] 2 N.Z.L.R. 716 (H.C.), for the proposition that New Zealand
has, or is about to recognize, the tort.
64. Donselaar v. Donselaar, [1982] 1 N.Z.L.R. 97 (C.A.). In this particular case, the plaintiff
lost, since the battery arose out of a feud between two brothers in which the plaintiff was the principal
irritant. The defendant had hit the plaintiff with a hammer, knocking him unconscious, but this act
was not considered sufficiently outrageous to warrant exemplary damages. For a full discussion of
the case, see Margaret A. McGregor Vennell, Case Note, The Accident Compensation Act 1972 and
Exemplary Damages, 10 N.Z.U.L. REV. 165 (1982).
65. Green v. Matheson, 3 N.Z.L.R. 564 (C.A.).

66. Id. at 572.
67. Willis v. Attorney General, [19891 3 N.Z.L.R. 574 (C.A.).
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that might also be covered by the ACC, but that the tort was so remote from the
concept of personal injury by accident that it was proper to permit them. Of
course, any physical harm would be covered by ACC and those damage claims
would be barred 68 The court had ruled previously that claims for damages for
malicious prosecution were not affected by the Act.69 Claims for injuries from
assault and battery are not separate torts and are covered by the ACC.
The consensus of those interviewed was that the ACC does reduce individual
responsibility. Physical injuries caused to oneself by negligence are compensated
to the same extent as are fortuitous physical injuries. In addition, injuries to others
caused by intent, indifference, or neglect are compensated, with no burden placed
on the wrongdoer. Consequently, New Zealanders' general sense of responsibility
and concern for safety appear to have diminished as a result of no-fault compensation.
VI. Synthesis and Concerns Relating to Adoption
of No-Fault in the United States
Both the comments of the interviewees and the statistics of the New Zealand
Law Society make clear that the health of the legal profession was not affected
by the Accident Compensation Act. Since 1974, when the Accident Compensation
Act became effective, the number of lawyers practicing in New Zealand has
almost doubled.70 Some individual lawyers, however, were seriously affected and
may have ceased practicing or have moved to another jurisdiction. 7' The interviews also disclosed that financial returns for those still maintaining a large percent
of their practice in the tort area, whether for plaintiffs or defendants, have not
been as great as they would have been had the personal injury cause of action
continued.72 These dislocations, while harmful to many individuals, might be
considered no different from the current changes in the legal profession in the
United States. 73
If there are no selfish reasons for continued opposition to a total no-fault
system, are there sound altruistic concerns? The most basic question concerns the
philosophy that is the underpinning for common law personal injury law: individual responsibility. Does our system of individual responsibility for accidental
injuries decrease accidents? If it does not decrease accidents, would abolishing
that system change the nature of our highly individualistic society?
Many of those interviewed expressed concern that the system in New Zealand

68.
69.
70.
71.
72.

Id. at 579.
Auckland City Council v. Blundell, [1986] 1 N.Z.L.R. 732, 738 (C.A.).
See supra note 46.
Interviewees' comments, supra part V.A.
Id.

73. See THOMAS FISCHER, LEGAL EDUCATION, LAW PRACTICE AND THE ECONOMY: A NEW
ENGLAND STUDY 76, 77 (1990) (discussion of the changing nature of the work of lawyers).
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may be turning into a welfare system. If accident compensation is available for
large numbers of people, would they take the money and retire from the work
force, leaving the burden for their keep on the rest of the community? Some of
those interviewed feared that New Zealand had forgotten "the social compact"
that many believed was the basis for the scheme.74 Accident compensation should
be paid and received for genuine accidental disabilities. If the scheme is to continue
to function well, compensation must be paid and received as a right, not as an
act of charity.
If complete accident compensation is found to be desirable, then the next
problem is defining an accident. New Zealanders seemed to be concerned that
people with the same disability were treated differently based on the origin of the
disability. In the United States, would an equal protection argument be available
to those blinded by diabetes because they were treated differently from those
blinded by an external accident? A goal of equal treatment for everyone might
require the United States to reform its medical and social security disability
systems.
The next problem with no easy solution is what should be compensated. Should
the compensation be solely earnings-related, with no consideration for intangible
losses suffered by the accident victim? No compensation for pure psychic harm
when there is no clear lost earning capacity? 75 No extra compensation for loss of
an arm or a leg? No extra compensation for the humiliation and isolation caused
by particularly hideous scars? We presently award large damages to burn victims
not only for their pain and suffering, but also because we are aware of the
difficulties of their daily lives.76
A further concern raised by solely earnings-related compensation is its effect
on women. No-fault divorce has been found to severely disadvantage the economic
status of women. 77 An earnings-related accident compensation scheme would
probably be equally, if not more, unfair. Women not only comprise the largest
number of nonearners, but also when they do work are, on average, lower paid.78
After an accident they would be permanently locked into a second-class economic
status. An argument in response to this is that women prior to an accident have
a second-class economic status and so are no worse off after an accident.79
The primary concern raised by those interviewed in New Zealand, as well as
by tort scholars, s° has been that deterrence of wrongdoing is adversely affected
74. See supra note 21.
75. Childhood sexual abuse is an example of harm with no clear overt physical manifestations.
76. See, e.g., Martin v. United States, 471 F. Supp. 6 (D. Ariz. 1979).
77. LENORE J. WEITZMAN, THE DIVORCE REVOLUTION: THE UNINTENDED SOCIAL AND EcoNOMIC CONSEQUENCES FOR WOMEN IN AMERICA 400 (1985).
78. VICTOR R. FUCHS, WOMEN'S QUEST FOR ECONOMIC EQUALITY 48-52 (1988).
79. For a different view of the original Accident Compensation Scheme and a critique of the new
Act, see Louise Delany, Accident Rehabilitationand CompensationBill: A Feminist Assessment, 22
VICTORIA U. WELLINGTON L. REV. 79 (1992).
80. See Miller, supra note 36; Henderson, supra note 36.
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by a no-fault system. The perception in New Zealand is that automobile driving
habits are not changed by a no-fault system because of other external deterrents.81
Apparently, a no-fault scheme does not affect any situation in which an individual
is personally at risk because the negligence is impromptu. The institutional and
third-party situations are the ones that may be affected. Tort actions may be a
deterrent when there is a foreseeable probability that certain conduct will cause
liability and it is possible to plan to avoid it. Neither regulations nor inspectors
are needed to achieve this result, merely the threat of successful adverse litigation.
Thus the number of inspectors in a society with an active tort system can be quite
small, since every possible injured person is by definition a policeman. It may
be that safety can be regulated through criminal sanctions alone, but the number
of inspections and inspectors might turn the United States into a police state.8 2
The statements by the interviewees were all anecdotal, and no before-and-after
statistics are available in New Zealand that would indicate an increase or decrease
in accidents since 1974. Moreover, recent research indicates that the threat of tort
litigation has been overstated and may, in fact, be of no importance in regulating
safety.8 3
Medical malpractice illustrates the conceptual difficulty of assuming that high
levels of professional performance are possible without the threat of punishment.
Almost everyone interviewed was apprehensive that the quality of medicine might
have declined because of the no-fault system. 84 They also had real concern that
peer review was inadequate, which is much the same concern that is expressed
in the United States whenever the issue of reform for medical malpractice insurance rates is raised.85
Finally comes the problem of funding. In New Zealand the scheme was enacted
based partly on the promise that the compensation would be meaningful, so that
injured persons would not find themselves living on the equivalent of welfare.
The promise has been kept, but there is concern for the future. Employers have
attacked as unfair the cost of a twenty-four-hour cover of their employees. 86 The
levies on employers, which have been considered the equivalent of workers
compensation insurance premiums, are beginning to be perceived as an ordinary
tax. Whenever funding is based on taxation there can be no guarantee that it will

81. Interviewees' comments, supra part V.B. 1.
82. See Richard J. Pierce, Jr., Encouraging Safety: The Limits of Tort Law and Government
Regulation, 33 VAND. L. REv. 1281, 1319 (1980) (wherein he predicts that individual freedom in
New Zealand will be undermined by direct safety regulation).
83. See Shuman, supra note 37.
84. Interviewees' comments, supra part V.B.6.
85. See, e.g., Betsy A. Rosen, Note, The 1985 Medical MalpracticeReform Act: The New York
State Legislature Responds to the Medical Malpractice Crisis with a Prescriptionof Comprehensive
Reform, 52 BROOK. L. REV. 135, 144-53 (1986); June Smith Taylor, Comment, MedicalMalpractice
Statutes: Special Protectionfor a Privileged Few?, 12 N. Ky. L. REV. 295, 333 (1985).
86. W. F. Birch, Accident Compensation-A Fairer Scheme 24 (White Paper, Office of the
Minister of Labour, July 30, 1991).
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remain high, or that all the monies received from that tax will go solely to funding
accident compensation. The political process does not provide such protection and
while it is possible to establish a no-fault compensation scheme as an independent
corporation, as has been done in New Zealand, later legislation can remove some
or all of the independence.
VII. Conclusion
Implicit in all the discussions encompassed by this study was the interviewees'
evaluation of the scheme.87 Without exception, all said that it was working well
enough and that they would not want to return to the tort system in the area of
personal injury. The phrase used most often to define the change from tort to
no-fault was, "we got rid of the lottery." This is not to say that there were no
criticisms, but rather that for those who had seen the old system in operation, the
new system was better.
In the United States, the present cost of funding the tort system for accident
victims is high. Insurance premiums keep rising despite legislation intended to
remove the need for increased insurance. The system still overcompensates some
and undercompensates others.
While community responsibility has not been a part of the American ethic, it
may be that the cost of individual responsibility has become too high. In formulating a U.S. no-fault accident scheme, the proponents of reform should be mindful
of the problems and concerns raised by those interviewed for this study of the
New Zealand experience with no-fault compensation. Nevertheless, the United
States needs to "get rid of the lottery."

87. Since the survey focused on the scheme's effect on the legal profession, issues related to costs
and funding of the scheme were not discussed. Concerns about funding are the basis for the 1992 Act.
Birch, supra note 86, passim.
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